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otherwise noted.

§1204.1 Authority.

Pursuant to section 402(9) of Pub. L.
93-113, the ACTION official seal and de-
sign thereof which accompanies and is
made part of this document, is hereby
adopted and approved, and shall be ju-
dicially noticed.

[52 FR 20714, June 3, 1987]

§1204.2 Description.

The official seal of ACTION
scribed as follows:

(a) The words ‘““The Federal Domestic
Volunteer Agency USA” are in blue
capital letters and form the outer cir-
cle of the seal.

(b) Within the circle of letters, on a
field of white, appears the logotype
word ““ACTION”’ in blue, capital letters
and in Italic type.

(c) The logotype word “ACTION” is
split; ““ACT” on a higher level and
“ION”” drops down to a slightly lower
level.

(d) Two red bars, also split on two
levels, underline the logotype word
“ACTION.”

The official seal of ACTION is modi-
fied when reproduced in black and
white and when embossed, as it appears
below.

is de-
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[52 FR 20714, June 3, 1987]

§1204.3 Custody and authorization to
affix.

(a) The seal is the official emblem of
ACTION and its use is therefore per-
mitted only as provided in this part.

(b) The seal shall be kept in the cus-
tody of the General Counsel, or any
other person he authorizes, and should
be affixed by him, the Director or the
Deputy Director to all commissions of
officials of ACTION, and used to au-
thenticate records of ACTION and for
other official purposes. The General
Counsel may redelegate and authorize
redelegations of, this authority.

(c) The Director shall designate and
prescribe by internal written delega-
tions and policies the use of the seal
for other publication and display pur-
poses and those ACTION officials au-
thorized to affix the seal for these pur-
poses.

(d) Use by any person or organization
outside of the Agency may be made
only with the Agency’s prior written
approval. Such request must be made
in writing to the General Counsel.

PART 1206—GRANTS AND CON-
TRACTS—SUSPENSION AND TER-
MINATION AND DENIAL OF AP-
PLICATION FOR REFUNDING

Subpart A—Suspension and Termination of
Assistance

Sec.
1206.1-1 Purpose and scope.
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1206.1-7 Termination hearing procedures.
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AUTHORITY: 42 U.S.C. 4951 et R 1996, Jan. 16,
1974, unless otherwise noted.

Subpart A—Suspension and
Termination of Assistance

§1206.1-1 Purpose and scope.

(a) This subpart establishes rules and
review procedures for the suspension
and termination of assistance provided
by ACTION pursuant to various sec-
tions of titles I, Il and 11l of the Do-
mestic Volunteer Service Act of 1973, 87
Stat. 394, Pub. L. 93-113, (hereinafter
the Act) because of a material failure
of a recipient to comply with the terms
and conditions of any grant or contract
providing assistance under these sec-
tions of the Act, including applicable
laws, regulations, issued program
guidelines, instructions, grant condi-
tions or approved work programs.

(b) However, this subpart shall not
apply to any administrative action of
the ACTION Agency based upon any
violation, or alleged violation, of title
VI of the Civil Rights Act of 1964 and
sections 417 (a) and (b) of Pub. L. 93-113
relating to nondiscrimination. In the
case of any such violation or alleged
violation other provisions of this chap-
ter shall apply.

§1206.1-2 Application of this part.

This subpart applies to programs au-
thorized under titles I, 11, and |11 of the
Act.
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§1206.1-3 Definitions.

As used in this subpart—

(@) The terms “ACTION” or “AC-
TION Agency’ include each Regional
Office.

(b) The term Director means the Di-
rector of the ACTION Agency.

(c) The term responsible ACTION offi-
cial means the Director and Deputy Di-
rector of ACTION, appropriate Re-
gional Director and any ACTION head-
quarters or regional office official who
is authorized to make the grant of as-
sistance in question. In addition to the
foregoing officials, in the case of the
suspension proceedings described iIn
§1206.1-4, the term ‘‘responsible AC-
TION official’’ shall also include a des-
ignee of an ACTION official who is au-
thorized to make the grant of assist-
ance in question.

(d) The term assistance means assist-
ance under titles I, Il and 11l of the Act
in the form of grants or contracts in-
volving Federal funds for the adminis-
tration of which ACTION has primary
responsibility.

(e) The term recipient means a public
or private agency, institution or orga-
nization or a State or other political
jurisdiction which has received assist-
ance under title I, 11, or 11l of the Act,
but does not include individuals who
ultimately receive benefits under any
program of assistance or volunteers
participating in any program.

(f) The term agency means a public or
private agency, institution, or organi-
zation or a State or other political ju-
risdiction with which the recipient has
entered into an arrangement, contract
or agreement to assist in its carrying
out of the development, conduct and
administration of all or part of a
project assisted under titles I, Il and
1.

(g) The term party in the case of a
termination hearing means ACTION,
the recipient concerned, and any other
agency or organization which has a
right or which has been granted per-
mission by the presiding officer to par-
ticipate in a hearing concerning termi-
nation of assistance to the recipient
pursuant to §1206.1-5(e).

(h) The term termination means any
action permanently terminating or
curtailing assistance to all or any part
of a program prior to the time that
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such assistance is concluded by the
terms and conditions of the document
in which such assistance is extended,
but does not include the refusal to pro-
vide new or additional assistance.

(i) The term suspension means any ac-
tion temporarily suspending or curtail-
ing assistance in whole or in part, to
all or any part of a program, prior to
the time that such assistance is con-
cluded by the terms and conditions of
the document in which such assistance
is extended, but does not include the
refusal to provide new or additional as-
sistance.

§1206.1-4 Suspension.

(a) General. The responsible ACTION
official may suspend assistance to a re-
cipient in whole or in part for a mate-
rial failure or threatened material fail-
ure to comply with any requirement
stated in §1206.1-1. Such suspension
shall be pursuant to notice and oppor-
tunity to show cause why assistance
should not be suspended as provided in
paragraph (b) of this section. However,
in emergency cases, where the respon-
sible ACTION official determines sum-
mary action is appropriate, the alter-
native summary procedure of para-
graph (c) of this section shall be fol-
lowed.

(b) Suspension on notice. (1) Except as
provided in paragraph (c) of this sec-
tion, the procedure for suspension shall
be on notice of intent to suspend as
hereinafter provided.

(2) The responsible ACTION official
shall notify the recipient by letter or
by telegram that ACTION intends to
suspend assistance in whole or in part
unless good cause is shown why assist-
ance should not be suspended. In such
letter or telegram the responsible AC-
TION official shall specify the grounds
for the proposed suspension and the
proposed effective date of the suspen-
sion.

(3) The responsible ACTION official
shall also inform the recipient of its
right to submit written material in op-
position to the intended suspension and
of its right to request an informal
meeting at which the recipient may re-
spond and attempt to show why such
suspension should not occur. The pe-
riod of time within which the recipient
may submit such written material or
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request the informal meeting shall be
established by the responsible ACTION
official in the notice of intent to sus-
pend. However, in no event shall the
period of time within which the recipi-
ent must submit written material or
request such a meeting be less than 5
days after the notice of intent to sus-
pend assistance has been sent. If the re-
cipient requests a meeting, the respon-
sible ACTION official shall fix a time
and place for the meeting, which shall
not be less than 5 days after the recipi-
ent’s request is received by ACTION.

(4) In lieu of the provisions of para-
graph (b)(3) of this section dealing with
the right of the recipient to request an
informal meeting, the responsible AC-
TION official may on his own initiative
establish a time and place for such a
meeting and notify the recipient in
writing or by telegram. However, in no
event shall such a meeting be sched-
uled less than seven days after the no-
tice of intent to suspend assistance is
sent to the recipient.

(5) The responsible ACTION official
may in his discretion extend the period
of time or date referred to in the pre-
vious paragraphs of this section and
shall notify the recipient in writing or
by telegram of any such extension.

(6) At the time the responsible AC-
TION official sends the notification re-
ferred to in paragraphs (b) (2), (3), and
(4) of this section to the recipient, he
shall also send a copy of it to any agen-
cy whose activities or failures to act
have substantially contributed to the
proposed suspension, and shall inform
such agency that it is entitled to sub-
mit written material or to participate
in the informal meeting referred to in
paragraphs (b) (3) and (4) of this sec-
tion. In addition the responsible AC-
TION official may in his discretion
give such notice to any other agency.

(7) Within 3 days of receipt of the no-
tice referred to in paragraphs (b) (2),
(3), and (4) of this section, the recipient
shall send a copy of such notice and a
copy of these regulations to all agen-
cies which would be financially af-
fected by the proposed suspension ac-
tion. Any agency that wishes to submit
written material may do so within the
time stated in the notice. Any agency
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that wishes to participate in the infor-
mal meeting with the responsible AC-
TION official contemplated herein may
request permission to do so from the
responsible ACTION official, who may
in his discretion grant or deny such
permission. In acting upon any such re-
quest from an agency, the responsible
ACTION official shall take into ac-
count the effect of the proposed suspen-
sion on the particular agency, the ex-
tent to which the meeting would be-
come unduly complicated as a result of
granting such permission, and the ex-
tent to which the interests of the agen-
cy requesting such permission appear
to be adequately represented by other
participants.

(8) In the notice of intent to suspend
assistance the responsible ACTION offi-
cial shall invite voluntary action to
adequately correct the deficiency
which led to the initiation of the sus-
pension proceeding.

(9) The responsible ACTION official
shall consider any timely material pre-
sented to him in writing, any material
presented to him during the course of
the informal meeting provided for in
paragraphs (b) (3) and (4) of this section
as well as any showing that the recipi-
ent has adequately corrected the defi-
ciency which led to the initiation of
suspension proceedings. If after consid-
ering the material presented to him
the responsible ACTION official con-
cludes the recipient has failed to show
cause why assistance should not be sus-
pended, he may suspend assistance in
whole or in part and under such terms
and conditions as he shall specify.

(10) Notice of such suspension shall
be promptly transmitted to the recipi-
ent and shall become effective upon de-
livery. Suspension shall not exceed 30
days unless during such period of time
termination proceedings are initiated
in accordance with §1206.1-5, or unless
the responsible ACTION official and
the recipient agree to a continuation of
the suspension for an additional period
of time. If termination proceedings are
initiated, the suspension of assistance
shall remain in full force and effect
until such proceedings have been fully
concluded.

(11) During a period of suspension no
new expenditures shall be made and no
new obligations shall be incurred in
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connection with the suspended pro-
gram except as specifically authorized
in writing by the responsible ACTION
official. Expenditures to fulfill legally
enforceable commitments made prior
to the notice of suspension, in good
faith and in accordance with the recipi-
ent’s approved work program, and not
in anticipation of suspension or termi-
nation, shall not be considered new ex-
penditures. However, funds shall not be
recognized as committed solely be-
cause the recipient has obligated them
by contract or otherwise to an agency.

NoTEe: Willful misapplication of funds may
violate Federal criminal statutes.

(12) The responsible ACTION official
may in his discretion modify the
terms, conditions and nature of the
suspension or rescind the suspension
action at any time on his own initia-
tive or upon a showing satisfactory to
him that the recipient had adequately
corrected the deficiency which led to
the suspension and that repetition is
not threatened. Suspensions partly or
fully rescinded may, in the discretion
of the responsible ACTION official be
reimposed with or without further pro-
ceedings: Provided however, That the
total time of suspension may not ex-
ceed 30 days unless termination pro-
ceedings are initiated in accordance
with §1206.1-5 or unless the responsible
ACTION official and the recipient
agree to a continuation of the suspen-
sion for an additional period of time. If
termination proceedings are initiated,
the suspension of assistance shall re-
main in full force and effect until such
proceedings have been fully concluded.

(c) Summary suspension. (1) The re-
sponsible ACTION official may suspend
assistance without the prior notice and
opportunity to show cause provided in
paragraph (b) of this section if he de-
termines in his discretion that imme-
diate suspension is necessary because
of a serious risk of: (i) Substantial in-
jury to or loss of project funds or prop-
erty, or

(i) Violation of a Federal, State or
local criminal statute, or

(iii) Violation of section 403 of Pub.
L. 93-113 or of ACTION rules, regula-
tions, guidelines and instructions, pub-
lished in accordance with section 420 of
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Pub. L. 93-113, implementing this sec-
tion of the Act, and that such risk is
sufficiently serious to outweigh the
general policy in favor of advance no-
tice and opportunity to show cause.

(2) Notice of summary suspension
shall be given to the recipient by letter
or by telegram, shall become effective
upon delivery to the recipient, and
shall specifically advise the recipient
of the effective date of the suspension
and the extent, terms, and condition of
any partial suspension. The notice
shall also forbid the recipient to make
any new expenditures or incur any new
obligations in connection with the sus-
pended portion of the program. Expend-
itures to fulfill legally enforceable
commitments made prior to the notice
of suspension, in good faith and in ac-
cordance with the recipient’s approved
work program, and not in anticipation
of suspension or termination, shall not
be considered new expenditures. How-
ever, funds shall not be recognized as
committed by a recipient solely be-
cause the recipient obligated them by
contract or otherwise to an agency.
(See note under paragraph (b)(11) of
this section.)

(3) In the notice of summary suspen-
sion the responsible ACTION official
shall advise the recipient that it may
request ACTION to provide it with an
opportunity to show cause why the
summary suspension should be re-
scinded. If the recipient requests such
an opportunity, the responsible AC-
TION official shall immediately inform
the recipient in writing of the specific
grounds for the suspension and shall
within 7 days after receiving such re-
quest from the recipient hold an infor-
mal meeting at which the recipient
may show cause why the summary sus-
pension should be rescinded. Notwith-
standing the provisions of this para-
graph, the responsible ACTION official
may proceed to initiate termination
proceedings at any time even though
assistance to the recipient has been
suspended in whole or in part. In the
event that termination proceedings are
initiated, the responsible ACTION offi-
cial shall nevertheless afford the recip-
ient, if it so requests, an opportunity
to show cause why suspension should
be rescinded pending the outcome of
the termination proceedings.
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(4) Copies of the notice of summary
suspension shall be furnished by the re-
cipient to agencies in the same manner
as notices of intent to suspend as set
forth in paragraphs (b) (6), (7), and (8)
of this section. Agencies may submit
written material to the responsible AC-
TION official or to participate in the
informal meeting as in the case of in-
tended suspension proceedings set forth
in paragraphs (b) (6) and (7) of this sec-
tion.

(5) The effective period of a summary
suspension of assistance may not ex-
ceed 30 days unless termination pro-
ceedings are initiated in accordance
with 8§1206.1-5, or unless the parties
agree to a continuation of summary
suspension for an additional period of
time, or unless the recipient, in accord-
ance with paragraph (c)(3) of this sec-
tion, requests an opportunity to show
cause why the summary suspension
should be rescinded.

(6) If the recipient requests an oppor-
tunity to show cause why a summary
suspension action should be rescinded
the suspension of assistance shall con-
tinue in effect until the recipient has
been afforded such opportunity and a
decision has been made. Such a deci-
sion shall be made within 5 days after
the conclusion of the informal meeting
referred to in paragraph (c)(3) of this
section. If the responsible ACTION offi-
cial concludes, after considering all
material submitted to him, that the re-
cipient has failed to show cause why
the suspension should be rescinded, the
responsible ACTION official may con-
tinue the suspension in effect for an ad-
ditional 7 days: Provided however, That
if termination proceedings are initi-
ated, the summary suspension of as-
sistance shall remain in full force and
effect until all termination proceedings
have been fully concluded.

§1206.1-5 Termination.

(a) If the responsible ACTION official
believes that an alleged failure to com-
ply with any requirement stated in
§1206.1-1 may be sufficiently serious to
warrant termination of assistance,
whether or not assistance has been sus-
pended, he shall so notify the recipient
by letter or telegram. The notice shall
state that there appear to be grounds



ACTION

which warrant terminating the assist-
ance and shall set forth the specific
reasons therefor. If the reasons result
in whole or substantial part from the
activities of an agency other than the
grantee, the notice shall identify that
agency. The notice shall also advise
the recipient that the matter has been
set down for hearing at a stated time
and place, in accordance with §1206.1-6.
In the alternative the notice shall ad-
vise the recipient of its right to request
a hearing and shall fix a period of time
which shall not be less than 10 days in
which the recipient may request such a
hearing.

(b) Termination hearings shall be
conducted in accordance with the pro-
vision of 8§§1206.1-7 and 1206.1-8. They
shall be scheduled for the earliest prac-
ticable date, but not later than 30 days
after a recipient has requested such a
hearing in writing or by telegram. Con-
sideration shall be given to a request
by a recipient to advance or postpone
the date of a hearing scheduled by AC-
TION. Any such hearing shall afford
the recipient a full and fair oppor-
tunity to demonstrate that it is in
compliance with requirements speci-
fied in §1206.1-1. In any termination
hearing, ACTION shall have the burden
of justifying the proposed termination
action. However, if the basis of the pro-
posed termination is the failure of a re-
cipient to take action required by law,
regulation, or other requirement speci-
fied in §1206.1-1, the recipient shall
have the burden of proving that such
action was timely taken.

(c) If a recipient requests ACTION to
hold a hearing in accordance with para-
graph (a) of this section, it shall send a
copy of its request for such a hearing
to all agencies which would be finan-
cially affected by the termination of
assistance and to each agency identi-
fied in the notice pursuant to para-
graph (a) of this section. This material
shall be sent to these agencies at the
same time the recipient’s request is
made to ACTION. The recipient shall
promptly send ACTION a list of the
agencies to which it has sent such ma-
terial and the date on which it was
sent.

(d) If the responsible ACTION official
pursuant to paragraph (a) of this sec-
tion informs a recipient that a pro-
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posed termination action has been set
for hearing, the recipient shall within 5
days of its receipt of this notice send a
copy of it to all agencies which would
be financially affected by the termi-
nation and to each agency identified in
the notice pursuant to paragraph (a) of
this section. The recipient shall send
the responsible ACTION official a list
of all agencies notified and the date of
notification.

(e) If the responsible ACTION official
has initiated termination proceedings
because of the activities of an agency,
that agency may participate in the
hearing as a matter of right. Any other
agency, person, or organization that
wishes to participate in the hearing
may, in accordance with §1206.1-7(d),
request permission to do so from the
presiding officer of the hearing. Such
participation shall not, without the
consent of ACTION and the recipient,
alter the time limitations for the deliv-
ery of papers or other procedures set
forth in this section.

(f) The results of the proceeding and
any measure taken thereafter by AC-
TION pursuant to this part shall be
fully binding upon the recipient and all
agencies whether or not they actually
participated in the hearing.

(9) A recipient may waive a hearing
by notice to the responsible ACTION
official in writing and submit written
information and argument for the
record. Such material shall be submit-
ted to the responsible ACTION official
within a reasonable period of time to
be fixed by him upon the request of the
recipient. The failure of a recipient to
request a hearing, or to appear at a
hearing for which a date has been set,
unless excused for good cause, shall be
deemed a waiver of the right to a hear-
ing and consent to the making of a de-
cision on the basis of such information
as is then in the possession of ACTION.

(h) The responsible ACTION official
may attempt, either personally or
through a representative, to resolve
the issues in dispute by informal means
prior to the date of any applicable
hearing.
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§1206.1-6 Time and place of termi-
nation hearings.

The termination hearing shall be
held in Washington, DC, or in the ap-
propriate Regional Office, at a time
and place fixed by the responsible AC-
TION official unless he determines that
the convenience of ACTION, or of the
parties or their representatives, re-
quires that another place be selected.

§1206.1-7 Termination hearing proce-
dures.

(a) General. The termination hearing,
decision, and any review thereof shall
be conducted in accordance with the
rules of procedure set forth in this sec-
tion and §§1206.1-8 and 1206.1-9.

(b) Presiding officer. (1) The presiding
officer at the hearing shall be the re-
sponsible ACTION official or, at the
discretion of the responsible ACTION
official, an independent hearing exam-
iner designated as promptly as possible
in accordance with section 3105 of title
5 of the United States Code. The presid-
ing officer shall conduct a full and fair
hearing, avoid delay, maintain order,
and make a sufficient record for a full
and true disclosure of the facts and is-
sues. To accomplish these ends, the
presiding officer shall have all powers
authorized by law, and he may make
all procedural and evidentiary rulings
necessary for the conduct of the hear-
ing. The hearing shall be open to the
public unless the presiding officer for
good cause shown shall otherwise de-
termine.

(2) After the notice described in para-
graph (f) of this section is filed with
the presiding officer, he shall not con-
sult any person or party on a fact in
issue unless on written notice and op-
portunity for all parties to participate.
However, in performing his functions
under this part the presiding officer
may use the assistance and advice of
an attorney designated by the General
Counsel of ACTION or the appropriate
Regional Counsel: Provided, That the
attorney designated to assist him has
not represented ACTION or any other
party or otherwise participated in a
proceeding, recommendation, or deci-
sion in the particular matter.

(c) Presentation of evidence. Both AC-
TION and the recipient are entitled to
present their case by oral or documen-
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tary evidence, to submit rebuttal evi-
dence and to conduct such examination
and cross-examination as may be re-
quired for a full and true disclosure of
all facts bearing on the issues. The is-
sues shall be those stated in the notice
required to be filed by paragraph (f) of
this section, those stipulated in a pre-
hearing conference or those agreed to
by the parties.

(d) Participation. (1) In addition to
ACTION, the recipient, and any agency
which has a right to appear, the presid-
ing officer in his discretion may permit
the participation in the proceedings of
such persons or organizations as he
deems necessary for a proper deter-
mination of the issues involved. Such
participation may be limited to those
issues or activities which the presiding
officer believes will meet the needs of
the proceeding, and may be limited to
the filing of written material.

(2) Any person or organization that
wishes to participate in a proceeding
may apply for permission to do so from
the presiding officer. This application,
which shall be made as soon as possible
after the notice of suspension or pro-
posed termination has been received by
the recipient, shall state the appli-
cant’s interest in the proceeding, the
evidence or arguments the applicant
intends to contribute, and the neces-
sity for the introduction of such evi-
dence or arguments.

(3) The presiding officer shall permit
or deny such participation and shall
give notice of his decision to the appli-
cant, the recipient, and ACTION, and,
in the case of denial, a brief statement
of the reasons therefor: Provided how-
ever, That the presiding officer may
subsequently permit such participation
if, in his opinion, it is warranted by
subsequent circumstances. If participa-
tion is granted, the presiding officer
shall notify all parties of that fact and
may, in appropriate cases, include in
the notification a brief statement of
the issues as to which participation is
permitted.

(4) Permission to participate to any
extent is not a recognition that the
participant has any interest which may
be adversely affected or that the par-
ticipant may be aggrieved by any deci-
sion, but is allowed solely for the aid
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and information of the presiding offi-
cer.

(e) Filing. All papers and documents
which are required to be filed shall be
filed with the presiding officer. Prior to
filing, copies shall be sent to the other
parties.

(f) Notice. The responsible ACTION of-
ficial shall send the recipient and any
other party a written notice which
states the time, place, nature of the
hearing, the legal authority and juris-
diction under which the hearing is to
be held. The notice shall also identify
with reasonable specificity the facts
relied on as justifying termination and
the ACTION requirements which it is
contended the recipient has violated.
The notice shall be filed and served not
later than 10 days prior to the hearing
and a copy thereof shall be filed with
the presiding officer.

(g) Notice of intention to appear. The
recipient and any other party which
has a right or has been granted permis-
sion to participate in the hearing shall
give written confirmation to ACTION
of its intention to appear at the hear-
ing 3 days before it is scheduled to
occur. Failing to do so may, at the dis-
cretion of the presiding officer, be
deemed a waiver of the right to a hear-
ing.

(h) Form and date of service. All papers
and documents filed or sent to party
shall be signed in ink by the appro-
priate party or his authorized rep-
resentative. The date on which papers
are filed shall be the day on which the
papers or documents are deposited,
postage prepaid in the U.S. mail, or are
delivered in person: Provided however,
That the effective date of the notice
that there appear to be grounds which
warrant terminating assistance shall
be the date of its delivery or attempted
delivery at the recipient’s last known
address as reflected in the records of
ACTION.

(i) Prehearing conferences. Prior to the
commencement of a hearing the presid-
ing officer may, subject to the provi-
sions of paragraph (b)(2) of this section,
require the parties to meet with him or
correspond with him concerning the
settlement of any matter which will
expedite a quick and fair conclusion of
the hearing.
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(J) Evidence. Technical rules of evi-
dence shall not apply to hearings con-
ducted pursuant to this subpart, but
the presiding officer shall apply rules
or principles designed to assure produc-
tion of relevant evidence and to subject
testimony to such examination and
crossexamination as may be required
for a full and true disclosure of the
facts. The presiding officer may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence. A transcription
shall be made of the oral evidence and
shall be made available to any partici-
pant upon payment of the prescribed
costs. All documents and other evi-
dence submitted shall be open to exam-
ination by the parties and opportunity
shall be given to refute facts and argu-
ments advanced on either side of the is-
sues.

(k) Depositions. If the presiding offi-
cer determines that the interests of
justice would be served, he may au-
thorize the taking of depositions pro-
vided that all parties are afforded an
opportunity to participate in the tak-
ing of the depositions. The party who
requested the deposition shall arrange
for a transcript to be made of the pro-
ceedings and shall upon request, and at
his expense, furnish all other parties
with copies of the transcript.

(I) Official notice. Official notice may
be taken of a public document, or part
thereof, such as a statute, official re-
port, decision, opinion or published sci-
entific date issued by any agency of the
Federal Government or a State or local
government and such document or data
may be entered on the record without
further proof of authenticity. Official
notice may also be taken of such mat-
ters as may be judicially noticed in the
courts of the United States, or any
other matter of established fact within
the general knowledge of ACTION. If
the decision of the presiding officer
rests on official notice of a material
fact not appearing in evidence, a party
shall on timely request be afforded an
opportunity to show the contrary.

(m) Proposed findings and conclusions.
After the hearing has concluded, but
before the presiding officer makes his
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decision, he shall afford each partici-
pant a reasonable opportunity to sub-
mit proposed findings of fact and con-
clusions. After considering each pro-
posed finding or conclusion the presid-
ing officer shall state in his decision
whether he has accepted or rejected
them in accordance with the provisions
of §1206.1-8(a).

§1206.1-8 Decisions and notices re-
garding termination.

(a) Each decision of a presiding offi-
cer shall set forth his findings of fact,
and conclusions, and shall state wheth-
er he has accepted or rejected each pro-
posed finding of fact and conclusion
submitted by the parties, pursuant to
§1206.1-7(m). Findings of fact shall be
based only upon evidence submitted to
the presiding officer and matters of
which official notice has been taken.
The decision shall also specify the re-
quirement or requirements with which
it is found that the recipient has failed
to comply.

(b) The decision of the presiding offi-
cer may provide for continued suspen-
sion or termination of assistance to the
recipient in whole or in part, and may
contain such terms, conditions, and
other provisions as are consistent with
and will effectuate the purposes of the
Act.

(c) If the hearing is held by an inde-
pendent hearing examiner rather than
by the responsible ACTION official, he
shall make an initial decision, and a
copy of this initial decision shall be
mailed to all parties. Any party may,
within 20 days of the mailing of such
initial decision, or such longer period
of time as the presiding officer speci-
fies, file with the responsible ACTION
official his written exceptions to the
initial decision and any supporting
brief or statement. Upon the filing of
such exceptions, the responsible AC-
TION official shall, within 20 days of
the mailing of the exceptions, review
the initial decision and issue his own
written decision thereof, including the
reasons therefore. The decision of the
responsible ACTION official may in-
crease, modify, approve, vacate, remit,
or mitigate any sanction imposed in
the initial decision or may remand the
matter to the presiding officer for fur-
ther hearing or consideration.
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(d) Whenever a hearing is waived, a
decision shall be made by the respon-
sible ACTION official and a written
copy of the final decision of the respon-
sible ACTION official shall be given to
the recipient.

(e) The recipient may request the Di-
rector to review a final decision by the
responsible ACTION official which pro-
vides for the termination of assistance.
Such a request must be made in writ-
ing within 15 days after the recipient
has been notified of the decision in
question and must state in detail the
reasons for seeking the review. In the
event the recipient requests such a re-
view, the Director or his designee shall
consider the reasons stated by the re-
cipient for seeking the review and shall
approve, modify, vacate or mitigate
any sanction imposed by the respon-
sible ACTION official or remand the
matter to the responsible ACTION offi-
cial for further hearing or consider-
ation. The decision of the responsible
ACTION official will be given great
weight by the Director or his designee
during the review. During the course of
his review the Director or his designee
may, but is not required to, hold a
hearing or allow the filing of briefs and
arguments. Pending the decision of the
Direct or his designee assistance shall
remain suspended under the terms and
conditions specified by the responsible
ACTION official, unless the responsible
ACTION official or the Director or his
designee otherwise determines. Every
reasonable effort shall be made to com-
plete the review by the Director or his
designee within 30 days of receipt by
the Director of the recipient’s request.
The Director or his designee may how-
ever extend this period of time if he de-
termines that additional time is nec-
essary for an adequate review.

§1206.1-9 Right to counsel; travel ex-
penses.

In all proceedings under this subpart,
whether formal or informal, the recipi-
ent and ACTION shall have the right to
be represented by counsel or other au-
thorized representatives. If the recipi-
ent and any agency which has a right
to participate in an informal meeting
pursuant to §1206.1-4 or a termination
hearing pursuant to §1206.1-7 do not
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have an attorney acting in that capac-
ity as a regular member of the staff of
the organization or a retainer arrange-
ment with an attorney, the Boards of
Directors of such recipient and agency
will be authorized to designate an at-
torney to represent their organizations
at any such show cause proceeding or
termination hearing and to transfer
sufficient funds from the Federal grant
monies they have received for the
project to pay the fees, travel, and per
diem expenses of such attorney. The
fees for such attorney shall be the rea-
sonable and customary fees for an at-
torney practicing in the locality of the
attorney. However, such fees shall not
exceed $100 per day without the prior
express written approval of ACTION.
Travel and per diem expenses may be
paid to such attorney only in accord-
ance with the policies set forth in the
Standard Government Travel Regula-
tions and in §§1206.3-1 and 1206.3-6 of
this chapter. The Boards of Directors
of the recipient or any agency which
has a right to participate in an infor-
mal meeting pursuant to §1206.1-4 or a
termination hearing pursuant to
§1206.1-7 will also be authorized to des-
ignate two persons in addition to an at-
torney whose travel and per diem ex-
penses to attend the meeting or hear-
ing may be paid from Federal grant or
contract monies. Such travel and per
diem expenses shall conform to the
policies set forth in the Standard Gov-
ernment Travel Regulations and in
§§1206.3-1 and 1206.3-6 of this chapter.

§1206.1-10 Modification of procedures
by consent.

The responsible ACTION official or
the presiding officer of a termination
hearing may alter, eliminate or modify
any of the provisions of this subpart
with the consent of the recipient and,
in the case of a termination hearing,
with the consent of all agencies that
have a right to participate in the hear-
ing pursuant to §1206.1-5(e). Such con-
sent must be in writing or be recorded
in the hearing transcript.

§1206.1-11 Other remedies.

The procedures established by this
subpart shall not preclude ACTION
from pursuing any other remedies au-
thorized by law.
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Subpart B—Denial of Application
for Refunding

SOURCE: 47 FR 5719, Feb. 8, 1982, unless oth-
erwise noted.

§1206.2-1 Applicability of this subpart.

This subpart applies to grantees and
contractors receiving financial assist-
ance and to sponsors who receive vol-
unteers under the Domestic Volunteer
Service Act of 1973, as amended, 42
U.S.C. 4951 et seq. The procedures in
this subpart do not apply to review of
applications for the following:

(&) University Year for ACTION
projects which have received federal
funds for five years;

(b) Mini-grants;

(c) Other projects for which specific
time limits with respect to federal as-
sistance are established in the original
notice of grant award or other docu-
ment providing assistance, where the
specified time limit has been reached;
and

(d) VISTA project extensions of less
than six months.

§1206.2-2 Purpose.

This subpart establishes rules and re-
view procedures for the denial of a cur-
rent recipient’s application for refund-
ing.

§1206.2-3 Definitions.

As used in this subpart—"ACTION,”’
“Director,” and “‘recipient’” shall be
defined in accordance with §1206.1-3.

Financial assistance and assistance in-
clude the services of volunteers sup-
ported in whole or in part with AC-
TION funds.

Program account means assistance
provided by ACTION to support a par-
ticular program activity; for example,
VISTA, Foster Grandparent Program,
Senior Companion Program and Re-
tired Senior Volunteer Program.

Refunding includes renewal of an ap-
plication for the assignment of volun-
teers.

§1206.2-4 Procedures.

(a) The procedures set forth in para-
graphs (b) through (g) of this section
shall apply only where an application
for refunding submitted by a current
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recipient is rejected or is reduced to 80
percent or less of the applied-for level
of funding or the recipient’s current
level of operations, whichever is less. It
is further a condition for application of
these procedures that the rejection or
reduction be based on circumstances
related to the particular grant or con-
tract. These procedures do not apply to
reductions based on legislative require-
ments, or on general policy or in in-
stances where, regardless of a recipi-
ent’s current level of operations, its ap-
plication for refunding is not reduced
by 20 percent or more. The fact that
the basis for rejecting an application
may also be a basis for termination
under subpart A of this part shall not
prevent the use of this subpart to the
exclusion of the procedures in subpart
A.

(b) Before rejecting an application of
a recipient for refunding ACTION shall
notify the recipient of its intention, in
writing, at least 75 days before the end
of the recipient’s current program year
or grant budget period. The notice
shall inform the recipient that a ten-
tative decision has been made to reject
or reduce an application for refunding.
The notice shall state the reasons for
the tentative decision to which the re-
cipient shall address itself if it wishes
to make a presentation as described in
paragraphs (c) and (d) of this section.

(c) If the notice of tentative decision
is based on any reasons, other than
those described in paragraph (d) of this
section, including, but not limited to,
situations in which the recipient has
ineffectively managed Agency re-
sources or substantially failed to com-
ply with agency policy and overall ob-
jectives under a contract or grant
agreement with the Agency, the recipi-
ent shall be informed in the notice, of
the opportunity to submit written ma-
terial and to meet informally with an
ACTION official to show cause why its
application for refunding should not be
rejected or reduced. If the recipient re-
quests an informal meeting, such meet-
ing shall be held on a date specified by
ACTION. However, the meeting may
not, without the consent of the recipi-
ent, be scheduled sooner than 14 days,
nor more than 30 days, after ACTION
has mailed the notice to the recipient.
If the recipient requests an informal
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meeting, the meeting shall be sched-
uled by ACTION as soon as possible
after receipt of the request. The offi-
cial who shall conduct this meeting
shall be an ACTION official who is au-
thorized to finally approve or make the
grant of assistance in question, or his
designee.

(d) If the notice of tentative decision
is based upon a specific charge of fail-
ure to comply with the terms and con-
ditions of the grant or contract, alleg-
ing wrongdoing on the part of the re-
cipient, the notice shall offer the recip-
ient an opportunity for an informal
hearing before a mutually agreed-upon
impartial hearing officer. The author-
ity of such hearing officer shall be lim-
ited to conducting the hearing and of-
fering recommendations. ACTION will
retain all authority to make the final
determination as to whether the appli-
cation should be finally rejected or re-
duced. If the recipient requests an in-
formal hearing, such hearing shall be
held at a date specified by ACTION.
However, such hearing may not, with-
out the consent of the recipient, be
scheduled sooner than 14 days nor more
than 30 days after ACTION has mailed
the notice to the recipient.

(e) In the selection of a hearing offi-
cial and the location of either an infor-
mal meeting or hearing, the Agency,
while mindful of considerations of the
recipient, will take care to insure that
costs are kept to a minimum. The in-
formal meeting or hearing shall be held
in the city or county in which the re-
cipient is located, in the appropriate
Regional Office, or another appropriate
location. Within the limits stated in
the preceding sentence, the decision as
to where the meeting shall be held will
be made by ACTION, after weighing
the convenience factors of the recipi-
ent. For the convenience of the recipi-
ent, ACTION will pay the reasonable
travel expenses for up to two represent-
atives of the recipient, if requested.

(f) The recipient shall be informed of
the final Agency decision on refunding
and the basis for the decision by the
deciding official.

(g) If the recipient’s budget period
expires prior to the final decision by
the deciding official, the recipient’s au-
thority to continue program operations
shall be extended until such decision is
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made and communicated to the recipi-
ent. If a volunteer’s term of service ex-
pires after receipt by a sponsor of a
tentative decision not to refund a
project, the period of service of the vol-
unteer may be similarly extended. No
volunteers may be reenrolled for a full
12-month term, or new volunteers en-
rolled for a period of service while a
tentative decision not to refund is
pending. If program operations are so
extended, ACTION and the recipient
shall provide, subject to the availabil-
ity of funds, operating funds at the
same levels as in the previous budget
period to continue program operations.

[50 FR 42025, Oct. 17, 1985]

§1206.2-5 Right to counsel.

In all proceedings under this subpart,
whether formal or informal, the recipi-
ent and ACTION shall have the right to
be represented by counsel or other au-
thorized representatives, at their own
expense.

PART 1207—SENIOR COMPANION
PROGRAM

Subpart A—General

Sec.

1207.1-1 Purpose of the program.
1207.1-2 Definitions.

1207.1-3 Coordination.

Subpart B—Project Development and
Funding

1207.2-1 Inquiries.

1207.2-2 Local support.

1207.2-3 Sponsor eligibility and solicitation
of proposals.

1207.2-4 Project proposals.

1207.2-5 Review of project proposals.

1207.2-6 Awards.

1207.2-7 Grand management.

1207.2-8 Suspension, termination and denial
of refunding.

Subpart C—Project Operations

1207.3-1
1207.3-2
1207.3-3
1207.3-4
1207.3-5
1207.3-6
1207.3-7

Sponsor responsibility.

Project staff.

Advisory Council.

Volunteer station responsibility.
Senior companions.

Senior companion assignments.
Non-stipended volunteers.

Subpart D—Non-ACTION Funded Projects

1207.4-1 Memorandum of agreement.
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Subpart E—Sanctions and Legal
Representation

1207.5-1 Special limitations.
1207.5-2 Legal representation.

AUTHORITY: Secs. 211(d), (e); 212, 213, 221,
222, 223, 402(14) and 420 of Pub. L. 93-113, 87
Stat. 402, 403, 404, 407 and 414, sec. 213 of Pub.
L. 97-35, 97 Stat. 487, 42 U.S.C. 5011 (b), (d)
and (e); 5012, 5021, 5022, 5023, 5042(14), 5060 and
5013.

SOURCE: 48 FR 26803, June 10, 1983, unless
otherwise noted.

Subpart A—General

§1207.1-1 Purpose of the program.

The Senior Companion Program
(SCP) is authorized under title Il, part
C, of the Domestic Volunteer Service
Act of 1973, as amended (Pub. L. 93-113).
The dual purpose of the program is to
create part-time stipended volunteer
community service opportunities for
low-income persons aged 60 and over,
and to provide supportive person-to-
person services to assist adults having
exceptional needs, developmental dis-
abilities or other special needs for com-
panionship.

§1207.1-2 Definitions.

Terms used in this part are defined as
follows:

Act is the Domestic Volunteer Serv-
ice Act of 1973, as amended (Pub. L. 93-
113, 87 Stat. 394, 42 U.S.C. 4951).

Adult is any person aged 21 or over.

Advisory Council is a group of persons
formally organized by the project spon-
sor for the purpose of advising and sup-
porting the sponsor in operating the
project effectively.

Agency is the federal ACTION agency.

Allowable medical expenses are annual
out-of-pocket expenses for health in-
surance premiums, health care serv-
ices, and medications provided to the
applicant, enrollee, or spouse and were
not and will not be paid for by Medi-
care, Medicaid, other insurance, or by
any other third party and, shall not ex-
ceed 15 percent of the applicable AC-
TION income guideline.

Annual income is counted for the past
12 months and includes: The applicant
or enrollee’s income and, the applicant
or enrollee’s spouse’s income, if the
spouse lives in the same residence.
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